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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $27, 247
in petitioners’ 2003 Federal income tax, and an accuracy-rel ated
penal ty of $5,449.40 under section 6662(a). After concessions,
the issue for decision is whether petitioners are |liable for the

accuracy-rel ated penalty under section 6662(a).
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Al'l section references are to the Internal Revenue Code for
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
reference. Petitioners resided in California at the tine the
petition was filed.

Petitioners each owned a 50-percent share in Sign Arts
Products Corp. and were enpl oyees of Sign Arts Products Corp. at
all relevant tines.

I n Decenber 1998, Sign Arts Products Corp. enrolled in the
| DP Corporate Benefit Services, Inc., Miltiple Enployer Welfare
Benefit Plan and Trust (the IDP Plan). The IDP Plan provided
life insurance to enpl oyees of enrolled enployers. Sign Arts
Products Corp. contributed to the IDP Plan on petitioners’ behalf
from 1998 until 2003. The IDP Plan used those contributions to
purchase i nsurance on petitioners’ lives from Wstern Reserve
Life Assurance Co. of Chio (Western Reserve). Beginning in 2002,
Washi ngton Trust Bank held the Western Reserve policies as
trustee of the trust which forned part of the IDP Pl an.

I n Decenber 2003, the IDP Plan distributed the Western
Reserve policies to petitioners. On Decenber 31, 2003, the IDP

Pl an term nat ed.
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The Internal Revenue Service (IRS) received a Form 1099- R,

Di stributions From Pensions, Annuities, Retirenent or
Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., reflecting
petitioners’ receipt of $86,555 of inconme fromthe distribution
of the Western Reserve policy insuring M. VWitmarsh’s life. The
| RS al so received a Form 1099-R refl ecting petitioners’ receipt
of $18,683 of incone fromthe distribution of the Wstern Reserve
policy insuring Ms. Waitmarsh's life.

Petitioners conpleted their joint Federal incone tax return
for 2003 on QOctober 15, 2004, and tinmely filed it. Petitioners’
return was prepared and signed by an accountant. On their Form
1040, U.S. Individual Inconme Tax Return, petitioners reported
“Pensions and annuities” totaling $105, 238, and $31, 749 as the
“Taxabl e amount”. Petitioners reported a “total tax” of $81, 842.
In the supplenental information petitioners filed with their
return, petitioners stated the follow ng regardi ng the Forns
1099-R amounts: “These amounts shoul d have been reported with
t axabl e amounts [to M. and Ms. Witmarsh] of $22,182 and
$9, 567, respectively. Corrected 1099Rs will be issued by the end
of Cctober 2004 with the correct taxable amounts.” The taxable
anounts that petitioners listed on the return correspond to the
net surrender values of the Western Reserve |ife insurance
policies insuring petitioners as of Decenber 10, 2003, as

reported in a letter from Wstern Reserve dated Septenber 16
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2004, to petitioners’ insurance agent. Washington Trust Bank
| ater issued revised Fornms 1099-R to petitioners, reporting
$22,181.50 of inconme to M. Wiitmarsh and $9, 566. 94 of incone to
M's. VWhitmarsh.

Petitioners concede that the deficiency in Federal inconme
tax determned in the notice of deficiency is correct.

Di scussi on

Petitioners contest the inposition of an accuracy-rel ated
penal ty under section 6662(a). Section 6662(a) and (b)(1) and
(2) inposes a 20-percent accuracy-related penalty on any
under paynent of Federal incone tax attributable to a taxpayer’s
negl i gence or disregard of rules or regulations, or a substanti al
understatenent of incone tax. Section 6662(d)(1)(A) defines
“substantial understatenent of incone tax” as an anobunt exceedi ng
the greater of 10 percent of the tax required to be shown on the
return or $5, 000.

Under section 7491(c), the Conm ssioner bears the burden of
production with regard to penalties and nust cone forward with
sufficient evidence indicating that it is proper to inpose

penalties. Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

However, once the Conm ssioner has net the burden of production,
t he burden of proof remains with the taxpayer, including the
burden of proving that the penalties are inappropriate because of

reasonabl e cause or substantial authority. 1d. at 446-447.
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Petitioners’ underpaynent of tax is a substanti al
understatenent of inconme tax. On their Form 1040, petitioners
reported $81,842 as the total tax. They now concede that there
was a deficiency of $27,247. The deficiency is greater than
$5, 000 and than 10 percent of the amount of tax required to be
shown on the return. Respondent’s burden of production has been
met .

The accuracy-rel ated penalty under section 6662(a) is not
i nposed with respect to any portion of the underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.

Sec. 6664(c)(1l); H gbee v. Comm ssioner, supra at 448. The

decision as to whether a taxpayer acted with reasonabl e cause and
in good faith is made on a case-by-case basis, taking into
account all of the pertinent facts and circunstances, including

t he taxpayer’s experience, know edge, and education. Sec.
1.6664-4(b)(1), Income Tax Regs. “Cenerally, the nost inportant
factor is the extent of the taxpayer’s effort to assess the
taxpayer’s proper tax liability.” [Id. “A taxpayer’s reliance on
erroneous information reported on a Form W2, Form 1099, or other
information return indicates reasonabl e cause and good faith,
provi ded the taxpayer did not know or have reason to know t hat
the information was incorrect.” 1d. Reliance on professional
advi ce may constitute reasonabl e cause and good faith, but only

if, under all the circunstances, such reliance was reasonabl e.
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Hansen v. Conm ssioner, 471 F.3d 1021, 1032 (9th G r. 2006),

affg. T.C. Menp. 2004-269; Freytag v. Conm ssioner, 89 T.C. 849,

888 (1987), affd. 904 F.2d 1011 (5th G r. 1990), affd. 501 U S.
868 (1991); sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioners could not rely on the revised Fornms 1099-R
sinply because they believed that the initial Forns 1099-R were
incorrect. It was not reasonable for petitioners to rely on
revised figures that substantially reduced their incone wthout
expl anation and justification of the revision. Although the
record is unclear as to when the revised Forns 1099-R were
i ssued, petitioners stated in the attachnent to their tax return
that revised Forns 1099-R woul d be issued “by the end of Cctober
2004”. Absent nore detailed information regarding the
ci rcunst ances, we cannot conclude that petitioners acted
reasonably in relying on Forns 1099-R that had not yet been
issued at the tine they filed their return.

Petitioners argue that they have no background in tax |aw,
and that they relied on Western Reserve, their insurance broker,
and their accountant in preparing their Federal incone tax
return. They claimthat “The original 1099's did show 100%

t axabl e, but when questioned, the insurance conpany changed to
t he taxabl e amount that was clained on our return.”
Petitioners fail to address a nunber of inportant issues.

First, they have failed to provide or identify evidence that they
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reasonably relied on their insurance broker for Federal incone
tax advice, or that their insurance broker was a conpetent
professional with sufficient expertise in the relevant tax | aws.

See Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Cr. 2002). Second, petitioners
have failed to provide evidence that they reasonably relied on
their accountant’s advice. They claimthat their accountant
relied on the revised Forns 1099-R i ssued by the insurance
conpany, but those forns were neither issued by the insurance
conpany nor in hand when the return was filed. There is no

evi dence of petitioners’ accountant’s qualifications or that
petitioners provided their accountant with all the information
necessary to determi ne the proper tax treatnent of the

distribution. See Neonatol ogy Associates, P.A. v. Commi SSi oner,

supra at 99; ASAT, Inc. v. Comm ssioner, 108 T.C 147, 176

(1997); Estate of Goldman v. Conm ssioner, T.C Meno. 1996- 29.

Petitioners may not avoid liability for an accuracy-rel ated
penal ty under section 6662(a) sinply by showing that their
Federal incone tax return was prepared by soneone el se. See

Estate of Goldman v. Conmi ssioner, supra (citing Bagur v.

Conm ssioner, 66 T.C. 817, 823-824 (1976), remanded on ot her

grounds 603 F.2d 491 (5th Gr. 1979)). Third, the Forns 1099-R
were issued by Washington Trust Bank, not by Western Reserve as

petitioners claim and there is no evidence that Western Reserve
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provi ded petitioners with any tax advice. Finally, although
Washi ngton Trust Bank did eventually provide the revised Forns
1099-R corresponding to the anmount that petitioners reported on
their Form 1040, petitioners have not provided any context for
the revision. Petitioners claimthat Washi ngton Trust Bank
nodi fied the Forns 1099-R “when questioned”, but petitioners do
not say who questioned Washi ngton Trust Bank or what those
guestions were. There is no evidence that Washi ngton Trust Bank
provi ded petitioners with tax advice.

The only evidence petitioners offer to prove that they
relied on professional advice is the revised Forns 1099-R
reported by Washi ngton Trust Bank and petitioners’ accountant’s
signature on petitioners’ Form 1040. Petitioners have failed to
prove that they acted with reasonabl e cause and in good faith
under section 6664.

For the reasons expl ai ned above,

Deci sion will be entered

for respondent.




